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The US Department of Defense (DoD) has a significant 
interest in incentivizing companies to conduct research 
and development (R&D) of new technologies for the 
protection of United States interests in an increasingly 
volatile environment. DoD is faced with heightened 
threats to national security, the realities of a shrinking de-
fense budget, and the resulting cost cutting that defense 
contractors are implementing, including reductions in 
R&D. Despite the government’s desire to access the com-
mercial sector’s cutting-edge technology, many commer-
cial companies remain hesitant to enter the federal mar-
ket because of what they perceive as rigid and significant 
compliance obligations and the potential adverse impacts 
on intellectual property rights for any R&D work per-
formed with government funds. One approach that DoD 
has taken to overcome some of these challenges is its use 
of other transaction (OT) agreements.

Because the Federal Acquisition Regulation (FAR) 
and many procurement-related statutes do not apply to 
OT agreements, these agreements provide an opportunity 
for more flexible terms and conditions not easily achieved 
in traditional procurement contracts. This is especially 
appealing to commercial companies that are often dis-
couraged by the numerous rules and regulations that con-
tractors face when they work with or for the US govern-
ment. Understanding what rules do and do not apply, 
however, requires a careful analysis of the type of agree-
ment being used and the particular regulations that apply.

This article addresses the purpose and authority for 

OT agreements within 
DoD, highlights some of the 
unique attributes of these 
types of agreements, and 
discusses the potential ad-
vantages they offer both es-
tablished and new entrants 
to the federal market.

The Origin of OT Agreements
An OT agreement is a 
unique vehicle that certain 
federal agencies can use to 
obtain or advance R&D 

and/or prototypes. Only those agencies that have been 
provided OT authority may engage in “other transac-
tions.” Congress first granted OT authority to the Na-
tional Aeronautics and Space Administration (NASA) 
in the late 1950s when it passed the National Aeronau-
tics and Space Act of 1958 (Space Act).2 Under the 
Space Act, NASA was authorized to:

enter into and perform such contracts, leases, or other trans-
actions as may be necessary in the conduct of its work and 
on such terms as it may deem appropriate, with any agency 
or instrumentality of the United States, or with any State, 
Territory, or possession, or with any political subdivision 
thereof, or with any person, firm, association, corporation, 
or educational institution.3

Nowhere in the statute or the implementing regula-
tions is there a definition of “other transactions.” 

DoD first obtained OT authority in 1989 when Con-
gress enacted legislation to provide the Defense Ad-
vanced Research Projects Agency (DARPA) with tem-
porary authority to enter into cooperative agreements 
and “other transactions” for research work.4 Section 251 
of the National Defense Authorization Act for Fiscal 
Year 1990 and Fiscal Year 1991 authorized DARPA to 
carry out “advanced research projects“ and to “enter 
into cooperative agreements and other transactions with 
any person, any agency or instrumentality of the United 
States, any unit of State or local government, any edu-
cational institution, and any other entity.”5 As with the 
Space Act, however, the National Defense Authoriza-
tion Act contained no definition of “other transac-
tions,” other than specifying that OT agreements are 
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(2) cost-based requirements, and (3) the allocation of in-
tellectual property rights. As illustrated below, there are 
strong arguments that many of the procurement statutes 
that govern these three key areas do not apply to OT 
agreements. These types of arguments can be applied 
across many of the procurement statutes that impact fed-
eral procurement. Before executing an OT agreement, 
participants should conduct an analysis similar to that set 
forth below as to all the procurement-related require-
ments that may impact a particular agreement.

The Competition in Contracting Act. The Compe-
tition in Contracting Act of 1984 (CICA),14 revised the 
FAR to increase competition for the award of procure-
ment contracts and to allow for protests of those awards. 
The Government Accountability Office (GAO) derives 
its authority to review awards and solicitations of con-
tracts from CICA.15 One of the most attractive features 
of the GAO as a protest forum is the automatic stay pro-
vision that usually results from a timely protest.16 By 
contrast, one of the more useful characteristics of an OT 
agreement is that the award of these agreements gener-
ally is not subject to GAO review.

In reviewing whether it had jurisdiction to review the 
award of an “other transaction” or a Space Act agree-
ment, the GAO noted that in its grant of authority to 
NASA, Congress plainly distinguished between con-
tracts and “other transactions.”17 The GAO found that 
“other transactions” were not procurement contracts 
and concluded that NASA’s “issuance of these Space 
Act agreements pursuant to its ‘other transactions au-
thority’ is not tantamount to the award of contracts for 
the procurement of goods and services.”18 GAO has 
made similar findings as to a DARPA technology invest-
ment agreement.19 Thus, once it identifies a potential 
contractor, it appears that the government can execute 
an OT agreement without fear of a GAO protest.20

Cost Accounting Standards/Cost Principles/Truth 
in Negotiations Act. Because OT agreements are not 
procurement contracts, neither the cost principles in 
FAR Part 31, 21 nor the Cost Accounting Standards22 are 
required in OT agreements. The implementing regula-
tions for TIAs explicitly recognize that if a for-profit en-
tity executing a cost reimbursable TIA has “existing sys-
tems for identifying allowable costs under those [FAR 
Part 31 cost] principles,” then the government may re-
quire the entity executing the TIA to apply those stan-
dards to the agreement.23 But, the regulations allow the 
government to grant an exception “[i]f there are pro-
grammatic or business reasons to do otherwise.”24 If the 
entity receiving the TIA has no existing cost systems in 
place, the regulations specify minimal requirements that 
the agency should impose on the awardee/recipient such 
as limiting costs to those that a “reasonable and prudent 
person would incur in carrying out the research project” 
and those that are “consistent with the purposes stated 
in the governing Congressional authorizations and ap-
propriations.”25 Similar statements appear in DoD’s 

not contracts, grants, or cooperative agreements.6

These transactions now take the form of technology 
investment agreements (TIAs). DoD will use a TIA 
when it wants to encourage the development of new 
technologies for future defense needs with entities that 
might not otherwise work with the DoD.

TIAs therefore are designed to reduce barriers to commer-
cial firms’ participation in defense research, to give the 
[DoD] access to the broadest possible technology and in-
dustrial base; promote new relationships among performers 
in both the defense and commercial sectors of that tech-
nology and industrial base; and stimulate performers to de-
velop, use, and disseminate improved practices.7

Congress authorized a second type of OT agreement 
for DARPA in 1993, under the notes to section 845 of 
the National Defense Authorization Act for Fiscal Year 
1994.8 This second type of agreement was intended for 
prototype projects related to DoD’s acquisition of weap-
ons or weapon systems.9 In 1994, Congress extended the 
authority for both types of OT agreements beyond 
DARPA to the military services and other defense agen-
cies for “carrying out basic, applied, and advanced re-
search projects.”10

Eventually, Congress extended this OT authority to a 
number of other executive agencies including the Federal 
Aviation Administration, Department of Transportation, 
Transportation Security Administration, Department of 
Homeland Security, Department of Health and Human 
Services, National Institutes of Health, and the Depart-
ment of Energy.11 This article, however, will focus solely on 
DoD’s exercise of OT authority, including the require-
ments, advantages, and disadvantages of TIAs and OT pro-
totype agreements.

Other Transaction Agreements Not 
Subject to Key Regulations
Important to the analysis of OT agreements is an under-
standing of what an OT agreement is not. An OT agree-
ment is not a procurement contract, grant, or coopera-
tive agreement.12 One of the primary advantages of OT 
agreements is that they are not subject to the FAR13 or 
many procurement statutes that govern traditional fed-
eral procurements. This affords the government more 
leeway in negotiating with companies, thereby opening 
up potential opportunities for shared research between 
the government and the commercial sector. The deter-
mination of whether a particular statute applies, howev-
er, requires a careful analysis of the specific terms of each 
statute. Only a limited number of these issues have been 
resolved by the courts or administrative agencies, there-
by increasing the need for appropriate legal counsel be-
fore executing one of these agreements.

Three key areas that present difficult challenges to 
commercial companies seeking to enter the federal mar-
ket are: (1) competition requirements and bid protests, 
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opportunity, Title VI of the Civil Rights Act, applicable 
to any federal program,38 would apply. In contrast, on its 
face, Executive Order 11246,39 requires federal “contrac-
tors” and “subcontractors” to comply with various affir-
mative action and equal employment opportunity obliga-
tions, depending on the amount of federal contracts or 
subcontracts they enter into each year. Despite the execu-
tive order’s references to contractors and subcontractors, 

the Office of Federal Contract Compliance Programs 
(OFCCP) has taken very aggressive positions as to the 
applicability of the executive order to entities that have 
claimed that they are not government subcontractors.40

Thus, although these agreements offer added flexibil-
ity, with such flexibility comes some uncertainty. Conse-
quently, participants in these agreements should seek 
legal advice to fully understand the risks and rewards of 
participating in such an agreement.

Purpose, Authority, and Requirements 
for Prototype Projects
Purpose. DoD uses prototype projects—not surprising-
ly—to develop physical or virtual models used to evalu-
ate the technical or manufacturing feasibility or military 
utility of a particular technology or process, concept, 
end item, or system.41 The quantity that the government 
can develop should be limited to the number the gov-
ernment needs to establish technical or manufacturing 
feasibility or to evaluate military utility.42 In addition, 
the government’s use of “Low Rate Initial Production” is 
not authorized under prototype authority.43

The purpose of a prototype project is to allow the DoD 
to tap into the research and development of “nontradition-
al defense contractors” or, on a cost-sharing basis, of tradi-
tional contractors, to pursue commercial solutions directly 
relevant to weapons or weapons systems.44 A nontradition-
al defense contractor is a business unit that has not, for a 
period of at least one year prior to the date of the agree-
ment, entered into or performed on (1) any procurement 
contract subject to the cost accounting standards under 41 

Other Transactions (OT) Guide For Prototype Projects 
(OT Prototype Guide), which provides as follows: 

‘Other Transactions’ for Prototype Projects are instruments 
that are generally not subject to the federal laws and regula-
tions governing procurement contracts. As such, they are 
not required to comply with the Federal Acquisition Regula-
tion (FAR), its supplements, or laws that are limited in ap-
plicability to procurement contracts, such as the Truth in 
Negotiations Act and Cost Accounting Standards (CAS).26 

Similarly, the Truth in Negotiations Act (TINA) re-
quires contractors to submit cost or pricing data and certify 
their accuracy, completeness, and currency for the award of 
a procurement contract over a specified threshold, current-
ly at $700,000.27 For purposes of TINA, a procurement is 
defined as “the process of acquiring property or services28 
that does not encompass a TIA or OT prototype agree-
ment.29 That being said, and as discussed in more detail 
below, the government will still include some requirements 
for tracking and auditing costs within any OT agreement 
and the recipients of those agreements must be prepared to 
address whatever standards are negotiated.

Intellectual Property Rights—Bayh-Dole Act and Data 
Rights Provisions. Prior to 1980, the government generally 
retained title to any inventions created under federal re-
search grants and contracts. In 1980, Congress passed the 
Bayh-Dole Act, which created a uniform patent policy for 
inventions resulting from federally sponsored research and 
development agreements.30 The Act was initially applicable 
to small businesses, universities, and other nonprofit organi-
zations and gave them the right to retain title to and profit 
from their inventions if they met certain requirements.31 
The government retained a nonexclusive, nontransferable, 
irrevocable, paid-up (royalty-free) license to use the inven-
tion. On February 18, 1983, President Ronald Reagan issued 
a presidential memorandum that extended the patent policy 
of Bayh-Dole to any invention made in the performance of 
federally funded research and development contracts, grants, 
and cooperative agreements to the extent permitted by law.32 
On April 10, 1987, President Reagan issued Executive Order 
12591, which directed federal agencies to extend the Bayh-
Dole policies to “all businesses.”33

As discussed in more detail below, the government 
retains flexibility in OT agreements to negotiate rights 
in inventions that may deviate from the requirements of 
Bayh-Dole.34 In addition, because OT agreements are 
not contracts, the data rights provisions that appear in 
Part 27 of the FAR and Part 227 of the DFARs also do 
not apply.35 This flexibility is reflected in the regulations 
implementing TIAs36 and in the OT Prototype Guide.37 

Other Statutes and Requirements. The three areas 
noted above are just a subset of the analysis that partici-
pants need to undertake when presented with one of 
these OT opportunities. For example, one issue that re-
mains unresolved is the application of socioeconomic 
policies to these types of agreements. In the area of equal 

Because OT agreements are not 
contracts, the data rights provisions 
that appear in Part 27 of the FAR 
and Part 227 of the DFARs do not 

apply. This flexibility is reflected in the 
regulations implementing TIAs and in 

the OT Prototype Guide.
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when necessary to accomplish program objectives and 
foster Government interests.”53

In determining what represents a reasonable arrange-
ment under the circumstances, the agreements officer will 
consider the government’s needs for patents and patent 
rights to use the developed technology, or any other intel-
lectual property rights needed if the agreement provides 
for trade secret protection instead of patent protection.54 
Pursuant to the OT Prototype Guide, the agreements offi-
cer should address the following issues in the intellectual 
property provisions of the agreement:

•	 First, the agreements officer should consider defin-
ing the “subject invention” to include those inven-
tions conceived or first actually reduced to practice 
under the agreement.55 

•	 Second, the agreements officer should consider al-
lowing the participant to retain ownership of the 
subject invention while reserving for the govern-
ment a nonexclusive, nontransferable, irrevocable, 
paid-up license to practice or have practiced for or 
on behalf of the United States the subject inven-
tion throughout the world.56 

•	 Third, the agreement also should address the gov-
ernment’s rights in background inventions that are 
incorporated into the prototype design.57 

•	 Fourth, the agreements officer should consider ne-
gotiating government march-in rights to encour-
age further commercialization of the technology. 
While the march-in rights outlined in the Bayh-
Dole Act may be modified to best meet the needs 
of the program, the OT Prototype Guide counsels 
that the agreements officer should remove march-
in rights entirely only in rare circumstances.58

•	 Fifth, the agreements officer may consider chang-
ing the timing of submissions of the disclosures, 
elections of title, and patent applications.59

•	 Sixth, the agreement may allow subject inventions 
to remain trade secrets so long as the government’s 
interest in the continued use of the technology is 
protected. As part of his evaluation, the  OT Proto-
type Guide directs the agreements officer to consid-
er whether (1) allowing the technology to remain a 
trade secret creates an unacceptable risk of a third 
party patenting the same technology, (2) the gov-
ernment has retained the right to utilize this tech-
nology with third parties, and (3) there are avail-
able means to mitigate the risks of a third party 
patenting the same technology outside of requiring 
patent protection.60

•	 And finally, the agreements officer should consider 
whether it is appropriate to include clauses that ad-
dress authorization and consent, indemnity and 
notice, and assistance.61

Because the OT Prototype Guide is guidance rather 
than a regulatory or statutory requirement, DoD retains 
flexibility to negotiate appropriate IP provisions that re-
flect the unique needs of a particular transaction.

U.S.C. § 422, or (2) any other procurement contract in ex-
cess of $500,000.45 Nontraditional defense contractors can 
be at the prime level, team members, subcontractors, low-
er-tier vendors, or intracompany business units, so long as 
the contractor makes a “significant contribution” to the 
project.46 DoD also can justify a prototype project on ex-
ceptional circumstances when no nontraditional defense 
contractors are participating.47

Authority. DoD may exercise OT prototype authority 
only if (1) there is at least one nontraditional defense con-
tractor participating to a significant extent in the prototype 
project, (2) parties to the transaction other than the federal 
government pay for at least one-third of the total cost of 
the prototype project, or (3) the senior procurement execu-
tive for the agency determines in writing that exceptional 
circumstances justify the use of an OT agreement.48 The 
expected cost of a prototype project should generally be be-
tween $20 million and $100 million absent certain condi-
tions.49

This prototype authority is limited to prototype proj-
ects that are directly relevant to weapons or weapon sys-
tems proposed to be acquired or developed by DoD. As 
such, any resulting OT awards are acquisition instru-
ments because the government is acquiring something 

for its direct benefit but the agreements are not procure-
ment contracts subject to the FAR.50 Prototype projects 
could include prototypes of weapon systems, subsystems, 
components, or technology.51 Research, development, 
test, and evaluation (RDT&E) appropriations will gen-
erally be appropriate for OT prototype projects.52

Patent Rights. The OT Prototype Guide clarifies that 
the requirements of the Bayh-Dole Act do not apply to 
prototype projects. Though the agreements officer is en-
couraged to seek intellectual property rights consistent 
with the Bayh-Dole Act for patents, and 10 U.S.C. §§ 
2320, 2321 for technical data, the agreements officer has 
the authority to “negotiate rights of a different scope 

This prototype authority is limited 
to prototype projects directly 

relevant to weapons or weapon 
systems proposed to be acquired or 
developed by DoD. Any resulting OT 
awards are acquisition instruments 

because the government is acquiring 
something for its direct benefit but 

the agreements are not procurement 
contracts subject to the FAR. 

Published in The Procurement Lawyer, Volume 48, Number 3, Spring 2013. © 2013 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Volume 48, Number 3      The Procurement Lawyer     7  

for a fully depreciated asset should be limited to a rea-
sonable usage charge based on: (1) the original cost of 
the asset; (2) total estimated remaining useful life at the 
time of negotiations; (3) the effect of any increased 
maintenance charges or decreased efficiency due to age; 
and (4) the amount of depreciation previously charged 
to procurement contracts and subcontracts.72

Payment Structure, Method, and Fee/Profit Allow-
ances. So long as the OT prototype agreement clearly 
identifies the basis and procedures for payment, there is 
no explicit methodology that the awardee must use.73 The 
following factors should be considered when drafting 
agreement payment clauses: (1) whether the payments 
are based on amounts generated from the awardee’s finan-
cial or cost records; (2) whether the payment amounts are 
subject to adjustment during the period of performance; 
(3) what the basis and process are for adjustment, if ad-
justment is allowed; (4) what the conditions and proce-
dures are for final payment and closeout; and (5) whether 
an interim or final audit of costs is needed.74

There is also no one proscribed uniform clause or set of 
procedures for “payable milestones.” Rather, payable 
milestone procedures vary, depending on the inherent na-
ture of the agreement.75 Basing payment on fixed payable 
milestones is the preferred payment method.76 However, 
adjustable payable milestones may be used where the 
agreement provides for payment adjustments based on 
amounts generated from the awardee’s financial or cost 
records. In these situations, the agreement must address 
the procedures for adjusting the payable milestones.77

The OT Prototype Guide discourages the government 
from making advance payments to the OT awardee. If ad-
vance payments are authorized, the payments must be 
placed in an interest bearing account maintained by the 
OT awardee (unless certain exceptions apply), with inter-
est to be remitted annually to the agreements officer.78 
Generally the government’s payments or financing should 
be representative of its cost share as the work progresses, 
rather than front-loading government contributions.79

When the agreement provides for interim reimburse-
ment based on amounts generated from the awardee’s fi-
nancial or cost records, any indirect rates used for the 
purpose of that interim reimbursement should be no 
higher than the awardee’s provisionally approved indi-
rect rates, when such rates are available.80

In general, profit or fee is permitted for awardees of 
OT agreements for prototype projects except for proj-
ects that are cost-shared.81

Audit and Financial Reporting Requirements. Au-
diting requirements apply only when an agreement (1) 
uses amounts generated from the awardee’s financial or 
cost records as the basis for payments (e.g., interim or 
actual cost reimbursement, including payable milestones 
that provide for adjustment based on amounts generated 
from the awardee’s financial or cost records); or (2) re-
quires at least one-third of the total costs to be provided 
by non-federal parties pursuant to statute.82 Generally, 

Data Rights. Regarding allocation of data rights, the 
OT Prototype Guide requires prototype agreements to 
address explicitly the government’s rights to use, modify, 
reproduce, release, and disclose the relevant technical 
data and computer software. The government is encour-
aged to obtain rights in all technical data and computer 
software developed under the agreement, regardless of 
whether it is delivered, as well as rights in all delivered 
technical data and computer software, regardless of 
whether or not it was developed under the agreement.62 
But the government retains the flexibility to negotiate 
broader or narrower rights.

If the participant is required to deliver software or 
technical data, the agreement should address the delivery 
medium, and for computer software, whether that in-
cludes both executable and source code.63 The agreement 
also should account for certain emergency or special cir-
cumstances in which the government may need addition-
al rights, such as the need to disclose technical data or 
computer software for emergency repair or overhaul.64 In 
addition, the agreement should address commercial tech-
nical data and software incorporated into the prototype. 
The government generally does not require rights that are 
as extensive for commercial technical data and software.65

Cost-Sharing Requirements and Evaluation. One of 
the benefits of allowing a “nontraditional defense con-
tractor” to make a “significant contribution” to the proto-
type project is that the government will not require cost 
sharing. However, unless a nontraditional defense con-
tractor is participating to a significant extent in the proto-
type project, at least one-third of the total cost of the pro-
totype project must be borne by parties to the transaction 
other than the US government.66 Cost sharing generally 
consists of labor, materials, equipment, and/or facilities 
costs (including allocable indirect costs).67

In a cost-sharing situation, the costs that the awardee 
contributes cannot include costs that the awardee in-
curred before the date on which the agreement becomes 
effective.68 Costs that the awardee incurs after the be-
ginning of negotiations but prior to the effective date of 
the agreement may satisfy the cost-sharing obligations if 
(1) the awardee or subordinate element incurred the 
costs in anticipation of entering into the agreement, and 
(2) it was appropriate for the awardee or subordinate el-
ement to incur the costs before the agreement became 
effective to ensure the successful implementation of the 
agreement. The agreements officer must make this de-
termination in writing.69

Awardees that have cost-based procurement contracts 
may treat their cost share as a direct effort or as R&D. 
R&D is acceptable as cost sharing, even though it may be 
reimbursed by the government through other awards.70 
However, in determining the amount of cost sharing, the 
agreement should not count, as part of the awardee’s cost 
share, the cost of government-funded research, prior 
R&D, or indirect costs that are not allocable to the OT.71

Any part of the cost share that includes an amount 
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improved practices.93 A TIA may be either a kind of co-
operative agreement or an “other transaction.”94 This 
article addresses the OT type of TIAs.95

TIAs require a greater level of involvement of the gov-
ernment program official in the execution of the research 
than the typical oversight of a research grant or procure-
ment contract. Program officials participate in periodic re-
views of research progress and are involved with the recipi-
ents in the resulting revisions of plans for future efforts.96

Authority. An agency may award or administer a 
TIA if it has a delegation of authority under 10 U.S.C. § 
2371. The agency must be able to support or simulate re-
search, recover funds from recipients and reuse the funds 
if necessary, and exempt certain information from the 
Freedom of Information Act (FOIA).97

Patent Rights. When using a TIA, the DoD has the 
option of utilizing patent rights provisions that are less 
restrictive than the Bayh-Dole Act.98 DoD regulations 
suggest that the government should try to obtain, when 
an invention is conceived or first actually reduced to 
practice under a TIA, a nonexclusive, nontransferable, 
irrevocable, paid-up license to practice the invention, or 
to have it practiced, for or on behalf of the United 
States throughout the world. The license is for govern-
mental purposes, and does not include the right to prac-
tice the invention for commercial purposes.99

DoD components should negotiate a reasonable ar-
rangement “considering the circumstances,” which include 
past investments, contributions under the current TIA, 
and potential commercial markets.100 With regard to past 
investments, the DoD component should evaluate wheth-
er the government or recipient has contributed more to the 
prior research and development that provides the founda-
tion for the planned effort. Under the regulations, if the 
predominant past contributor has been the government, 
then the TIA’s patent rights provision should be at or close 
to the standard Bayh-Dole provision. If the recipient has 
been the more predominant contributor, then a less restric-
tive patent provision may be appropriate.101

DoD regulations provide the following guidance as to 
the scope of the intellectual property terms and condi-
tions in the TIA:

•	 obtaining a nonexclusive license at the time of 
award is valuable if the government later requires 
access to inventions to enable development of de-
fense-unique products or processes that the com-
mercial marketplace is not addressing;102 

•	 permitting flexible timing as to when the recipient 
must (1) notify the government of an invention, from 
the time the inventor discloses it within the for-profit 
firm, (2) inform the government whether it intends 
to take title to the invention, and (3) commercialize 
the invention, before the government license rights 
in the invention become effective;103

•	 including the Bayh-Dole march-in rights clause or 
an equivalent clause, concerning actions that the 
government may take to obtain the right to use 

audits of agreements will be performed only when the 
agreements officer determines it is necessary to verify 
awardee compliance with the terms of the agreement.83

The agreements officer should coordinate with the 
auditor regarding the nature of the audit. The agree-
ments officer may request a traditional audit, wherein 
the auditor determines the scope of the review. The 
agreements officer may also request a review of specific 
cost elements. Though the auditor also determines the 
scope of these reviews, the reviews are limited to those 
cost elements specified by the agreements officer.84

A prototype project agreement for all government 
funding or statutorily required cost share should include 
a provision allowing “direct and full access” to sufficient 
records for auditors, generally for a period of three years 
after final payment.85 Additionally, when the prototype 
project agreement uses amounts generated from the 
awardee’s financial or cost records as the basis for pay-
ment, the agreement should require that (1) adequate 
records be maintained to account for federal funds re-
ceived and cost sharing, if any;86 and (2) require finan-
cial reporting that provides appropriate transparency for 
expenditures of government funds and expenditures of 
private sector funds. These projects must also provide 
appropriate audit access.87

The awardee is responsible for managing and moni-
toring each prototype project and all participants, and 
the solicitation and resulting agreement should identify 
the frequency and type of performance reports “neces-
sary to support effective management.”88 Effective per-
formance reporting should address cost, schedule, and 
technical progress. It should also compare the work ac-
complished to the work planned and the actual cost and 
explains any variances.89

Foreign Access and Domestic Manufacturing Re-
quirements. Export restrictions prohibit prototype proj-
ect awardees from disclosing or licensing certain tech-
nology to foreign firms.90 The OT Guide directs DoD to 
consider restricting awardees from licensing technology 
developed under the agreement to domestic or foreign 
firms under circumstances that would hinder potential 
domestic manufacture or use of the technology.91

TIA Agreements
Purpose. The ultimate goal for using TIAs, like other 
assistance instruments used in defense research pro-
grams, is to foster the best technologies for future de-
fense needs by stimulating or supporting research. TIAs 
differ from other assistance instruments in that TIAs ad-
dress the goal by fostering civil-military integration.92 
TIAs therefore are designed to (1) reduce barriers to 
commercial firms’ participation in defense research, to 
give DoD access to the broadest possible technology and 
industrial base; and (2) promote new relationships 
among performers in both the defense and commercial 
sectors of that technology and industrial base; and (3) 
stimulate performers to develop, use, and disseminate 
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requires a specific or percentage of cost sharing.115

Second, a TIA payment structure may be fixed-sup-
port, where the amount of assistance established at the 
time of the award is not meant to be adjusted later as 
long as the research project is carried to completion.116 
This method may be used if (1) the agreement is to sup-
port or stimulate research with well-defined, observable, 
and verifiable outcomes; (2) the amount of resources re-
quired to achieve the outcome can be reasonably esti-
mated; and (3) the TIA does not require a specific 
amount or percentage of recipient cost spending.117

The regulations permit two payment methods under 
a TIA. First, the TIA may have a reimbursement pay-
ment method, where the recipient requests reimburse-
ment for costs incurred during a certain time period.118 
The TIA must allow recipients to submit requests for 
payment at least monthly.119 Second, the TIA may have 

an advance payment method, where the recipient re-
ceives payment based upon projections of the recipient’s 
cash needs. This payment method should only be used 
in exceptional circumstances when certain conditions 
are met.120 The TIA must allow recipients to submit re-
quests for payment at least monthly.121

These payments may be made according to a sched-
ule that is based on predetermined measures of technical 
progress or other payable milestones. Fixed-support 
TIAs must use this payment method.122 Recipients sub-
mit a report or other evidence of accomplishment to the 
program official at the completion of each predeter-
mined activity. The agreement administrator may ap-
prove payment to the recipient after receiving valida-
tion from the program manager that the milestone was 
successfully reached.123

TIAs may not be used if a participant is to receive a 
fee or profit. This requirement applies to any subawards 
for substantive program performance but not to reason-
able payments made to suppliers of goods.124

Pre-award costs, as long as they are otherwise allow-
able costs, may be charged to an expenditure-based TIA 
but only with the specific approval of the agreements of-
ficer. All pre-award costs are incurred at the recipient’s 

subject inventions if the recipient fails to take ef-
fective steps to achieve practical application of the 
subject inventions within a reasonable time.104

Data Rights. DoD regulations state that the DoD 
component typically should seek an irrevocable, world-
wide license for it to use, modify, reproduce, release, or 
disclose for governmental purposes the data that are gen-
erated under TIAs (including any data, such as computer 
software, in which a recipient may obtain a copyright).105 
However, DoD may negotiate licenses of different scope 
“when necessary to accomplish program objectives or to 
protect the Government’s interests.”106 This provision 
gives awardees an opportunity to develop specially nego-
tiated rates. Awardees may see aggressive positions from 
some contracting officers as to background IP that the 
awardee brings to the contract because the regulations 
guide DoD components to consider the rights in back-
ground data that are necessary to fully utilize technology 
that is expected to result from the TIA. This is especially 
true in the event the recipient does not commercialize 
the technology or chooses to protect any invention as a 
trade secret rather than by a patent.107

Cost Sharing Requirements and Evaluation. Per 10 
U.S.C. § 2371, to the maximum extent practicable, all 
non-federal parties must provide at least half of the costs of 
the project from non-federal resources unless there is spe-
cific authority to use other federal resources.108 The DoD 
component must determine that the recipient’s cost-shar-
ing contributions meet the criteria for cost sharing and de-
termine values for them. In doing so, it must (1) ensure 
that there are affirmative statements from any third parties 
identified as sources of cash contributions; and (2) deter-
mine that the recipient’s cost-sharing contribution, as a 
percentage of the total budget, is reasonable.109

When evaluating cost sharing, the DoD component 
may accept any cash or in-kind contributions that (1) 
demonstrate the recipient’s commitment to the success of 
the research project; (2) are necessary and reasonable for 
accomplishment of the research project’s objectives; (3) 
are verifiable from the recipient’s records; and (4) are not 
included as cost-sharing contributions for any other fed-
eral award.110 The DoD component will rarely accept 
cost-sharing contributions of real property,111 cannot ac-
cept prior research as cost sharing,112 and usually will not 
accept intellectual property as cost sharing.113

Payment Structure, Method, and Fee/Profit Allow-
ances. Two different payment structures may be utilized 
under a TIA. First, a TIA’s payment structure may be ex-
penditure-based, where the amount of interim payments 
or the total amount ultimately paid to the recipient is 
based on the amount expended.114 If a recipient com-
pletes the project specified at the time of award before ex-
pending all federal funding and recipient cost sharing, the 
federal government may recover its share of the unex-
pended funds. This method must be used if (1) there is a 
non-waivable statutory requirement for a specific amount 
or percentage of cost sharing; or (2) the TIA otherwise 

Awardees may see aggressive 
positions from some contracting 
officers as to background IP that 

the awardee brings to the contract 
because the regulations guide DoD 
components to consider the rights in 
background data that are necessary 

to fully utilize technology that is 
expected to result from the TIA.
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require that products embodying the technology or pro-
duced through the use of the technology will be manu-
factured substantially in the United States. The govern-
ment may waive this requirement upon a showing by the 
recipient that (1) reasonable but unsuccessful efforts 
have been made to transfer the technology under similar 
terms to those likely to manufacture substantially in the 
United States; or (2) under the circumstances domestic 
manufacture is not commercially feasible.136

There also may be a domestic manufacture condition 
for transfers of nonexclusive rights to use or sell the tech-
nology developed under the TIA in the United States.137 
If the government provides the recipient the exclusive 
right to use or sell the technology in the United States, 
the recipient must, unless the government grants a waiv-
er, require that products embodying the technology or 
produced through the use of the technology be manufac-
tured substantially in the United States.138

Conclusion
OTAs are unique vehicles that afford DoD significant 
leeway in negotiations with participants. As govern-
ment agencies face increasing demands and are asked to 
do more with less, these OT agreements offer an oppor-
tunity for technology sharing and advancement be-
tween both traditional and nontraditional contractors 
and the DoD. An OT agreement serves as a useful 
mechanism for encouraging participation by the com-
mercial sector. However, this very flexibility means that 
it is incumbent upon companies seeking to rely on these 
agreements to understand their rights, as well as the lim-
itations imposed by these agreements.   PL
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